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In the Court of Appeals of the District of Columbia. 


Frederick B. McGuire, Plaintiff in Error, 

vs. 

The District of Columbia. 


No. 1415. 


1 In the Court of Appeals of the District of Columbia. 
Frederick B. McGuire, Plaintiff in Error, 


vs. 


No. 249,626. 


The District of Columbia. 


In the Police Court of the District of Columbia, 


Terra, 1904. 


District of Columbia 
us. 

Frederick B. McGuire. 


No. 249,626. Information for Failure to 
Remove Snow from Sidewalk. 


Be it remembered that in the police court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
iiereinafter mentioned, the following papers were filed, and proceed¬ 
ings had in the above-entitled cause, to wit: 


(Informaiion.) 

District op Columbia, ss : 

February Term, A. D. 1904. 

Andrew B. Duvall, Esq., corporation counsel, by James L. Pugh, 
Jr., Esq., assistant corporation counsel, who for the said District of 
Columbia prosecutes in this behalf in his proper person, comes here 
into court, and causes the court to be informed and complains that 
Frederick B. McGuire, late of the District of Columbia, aforesaid, on 
the 20th day of February, in the year, A. D. nineteen hundred and 
four, in the District of Columbia aforesaid, and in the fire limits of • 
said District, being then and thei’e the owner of certain lots known 
and designated as number- 62 and 63, square 555, on New York 
avenue, northwest, in said District, did then and there, within 
2 four hours of daylight of the said day after a fall of snow, 
unlawfully fail aiid neglect to remove the said snow from off 
the’ paved sidewalk opposite the said lots, to the extent in breadth 
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of not less tlian six feefc, and if such improved sidewalk be not of 
such width, then to the extent of the width thereof, contrary to and 
in violation of an act of Congress for the removal of snow and ice 
from the sidewalks, cross-walks, and gutters in the District of Co¬ 
lumbia, approved February 10,1904, and constituting a law of the 
District of Columbia. 

ANDREW B. DUVALL, Esq., 

Corporation Counsel. 

By J. L. PUGH, 

Assistant Corporation Counsel. 

Personally appeared C. E. La Dow, this 23rd day of February, 
A. D., 1904, and made oath before me that the facts set forth in the 
foregoing information are true, and those stated upon information 
received he believes to be true. 

[seal.] W. H. ruff. 

Deputy Cl&i'h of the Police Court for the District of Columbia. 

Filed Feb. 23,1904. 

J. Y. POITS, 

Cle^'k Police Court, D. C. 


In the Police Court of the Distinct of Columbia. 

District op Columbia ) 

vs. >No. 249,626. 

Frederick B. McGuire, j 

Bill of Exceptions. 

3 At the trial of this cause it was stipulated and agreed by 

and between counsel for the District of Columbia and counsel 
for the defendant, that the following facts should constitute all the 
evidence in the case: 

That Frederick B. McGuire is the owner of the vacant and unim¬ 
proved lots in the information described, to wit: Lots numbered 62 
and 63, in square numbered 555, on New York avenue, northwest, 
and that the said Frederick B. McGuire did, within the first four 
hours of daylight of the said day after the ceasing of a fall of snow, 
fail and neglect to remove said snow from off the paved sidewalk 
fronting said property, the said lots being within the fire limits of 
the District of Columbia. 

This was all of the evidence in said case, and thereupon counsel 
for the defendant requested the court to rule as a matter of law that 
the act of Congress relied on in the information, being an act of 
Congress approved February 10,1904, and entitled “An act to pro¬ 
vide for the removal of snow and ice from the sidewalks of the Dis- 
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trict of Columbia, and for other purposes,” is unconstitutional and 
void 

First. Because it assumes to impose upon the citizen the care and 
keeping of Government property; 

Second. Because it imposes a duty upon the citizen with regard 
to the property which he does not own and control; 

Third. Because it seeks to relieve the Government and the Dis¬ 
trict of Columbia from their obligation to keep tlie streets and side¬ 
walks, Government property, in a safe condition for public use; 

Fourth. Because it creates a method of fine and taxation illegal, 
oppressive and unreasonable; 

Fifth. Because its provisions are unreasonable, inconsistent 
4 and contradictory, and impossible of enforcement, and 

Sixth, Because it is an attempted exercise of police power 
be\’’ond constitutional and legal limitations. 

But the court refused to rule as requested by the defendant, or to 
hold that said act of Congress is unconstitutional and void, to which 
said ruling counsel for the defendant then and there duly excepted, 
and thereupon counsel for the defendant moved the court, upon all 
of the evidence and the pleadings, to discharge the defendant, but 
the court refused to so rule, and held the defendant guilty as charged 
in the information, and imposed upon said defendant a fine of $5.00 
and costs, and in default to be imprisoned in the work-house of the 
District of Columbia for five days, to which said refusal, ruling, 
judgment and sentence counsel for the defendant then and there 
severally excepted, and the said exceptions, and each of them, were 
duly noted upon the minutes of the court, before the court passed 
judgment in the case, and notice was then and there given in open 
court of the intention of the defendant to apply for a writ of error 
to the Court of Appeals of the District of Columbia. 

In witness thereof, at the request of the defendant’s counsel, the 
presiding judge signs this bill of exceptions, this fifth day of March, 
A. D., 1904. 

[seal.] I. G. KIMBALL, 

Judge of the Police Court, D. G. 

Filed March 5,1904. 

J. Y. POTTS, • 

Clerk Police Court, D. C. 
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5 Copy of Docket Entries. 

Ill the Police Court of the District of Columbia. 

District of Columbia 249,626. luforraation for Failing 
Fkbdreiuk ’b. McGuire. ( “> S"”"’ Sidea-alk. 

Defendant arraigned March 5,1904. Plea: Not guilty. Judg¬ 
ment: Guilty. Sentence: To pay a fine of five dollars, and, in de¬ 
fault, to be committed to the workhouse for the term of five days. 

Exceptions taken to the rulings of the court on matters of law 
and notice given by defendant at tlie time of the several rulings in 
open court of his intention to apply to a justice of the Court of Ap¬ 
peals of the District of Columbia for a writ of error. 

Recognizance in the sum of one hundred dollars entered into on 
writ of error to the Court of Appeals of the District of Columbia 
upon the condition that, in the event of the denial of the applica¬ 
tion for a writ of error, the defendant will, within five days next 
after the expiration of ten days, appear in the police court of the 
District of Columbia and abide by and perform its judgment, and 
that in the event of the granting of such writ of error, the defend¬ 
ant will appear in the Court of Appeals of the District of Columbia 
and abide oy and perform its judgment in the premises. William T. 
Willett, surety. 

Thereupon proceedings stayed for ten days. 

Bill of exceptions filed, settled and signed. 

March 8,1904.—Writ of error received from the Court of Appeals 
of the District of Columbia. 


6 In the Police Court of the District of Columbia. 


United States of America, 
District of Columbia, 


\ 


ss: 


I, Josepli Y. Potts, clerk of the police court,of the District of Co¬ 
lumbia, do hereby certify that the foregoing pages, numbered from 
1 to 5 inclusive, to be true copies of originals in cause No. 249,626, 
wherein The District of Columbia is plaintiff and Frederick B. 
McGuire defendant, as the same remain upon the files and records 
of said court. 

In testimony whereof I hereunto subscribe, my name and affix 
the seal of said court, — the citj' of Washington, in said District, 
this 16th day — March, A. D. 1904. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk Police Court, District of Columbia. 
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7 Filed Mar. 8,1904. Joseph Y. Potts, clerk police court, D. C. 
United States of America, $ s : 

The President of the United States to the Honorable I. G. Kiin.ball, 
judge of the police court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgmentof a plea which is in the said police court, before you, be¬ 
tween The District of Columbia, plaintiff and Frederick B. McGuire, 
defendant, a manifest error hath happened, to the great damage of 
the said defendant as by his complaint appears. We be¬ 
ing willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties aforesaid iu 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Court of Appeals of the District of Columbia, together 
with this writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 15 days from the date hereof, that the 
record and proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct that error, 
what of right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable Richard H. 
Seal Court of Appeals, Alvey, Chief Justice of the said Court of 
District of Columbia. Appeals, the 8th day of March, in the year 

of our Lord one thousand nine hundred 
and four. 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by 

M. F. MORRIS, 

Associate Justice of the Court of Appeals 

of the District of Columbia. 

Endorsed on cover: District of Columbia supi’eme court. No. 
1415. Frederick B. McGuire, plaintiff in error, ys. The District of 
Columbia. Court of Appeals, District of Columbia. Filed Mar. 16, 
1904. Henry W. Hodges, clerk. 
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APRIL TERM, 1904, 


JV'o. U15. 

Mo. 7, Special Calendar. 


FREDERICK B. McGUIRE, Plaintiff in Error, 


vs. 


THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT. 

On the 23d day of February, 1904, an information was 
filed in the police court of the District of Columbia against 
Frederick B. McGuire, charging that the said Frederick B. 
McGuire, owner of certain lots, known and designated as 
lots numbered 62 and 63, in square 565. and fronting on 
New York avenue northwest, in the said District, did within 
four hours of daylight on the 20th day of February, after a 
fall of snow, unlawfully fail and neglect to remove said snow 
from off the paved sidewalk opposite the said lots, to the ex¬ 
tent in breadth of not less than six feet, and if such improved 
sidewalk be not of such width, then to the extent of the width 
thereof, contrary to and in violation of an act of Congress 


for the I’eraoval of snow and ice from tlie sidewalks, cross¬ 
walks, and gutters in the District of Columbia, approved 
February 10,1904, and constituting a law of the District of 
Columbia. 

At the trial it was stipulated and agreed by and between 
counsel for the District of Columbia and counsel for the de¬ 
fendant that the said Frederick B. McGuire is the owner of 
the property described in the information, and that he did 
within the first four hours of daylight of the said day, to 
wit, the 20th of February, 1904, after the ceasing of a fall of 
snow, fail and neglect to remove said snow from the paved 
sidewalk fronting on said propertj’’, the said lots being within 
the fire limits of the District of Columbia. 

This constituted all of the evidence in the case, and there¬ 
upon counsel for the defendant requested the court to rule 
as a matter of law that the act referred to is unconstitutional 
and void— 

First. Because it assumes to impose upon the citizen the 
care and keeping of Government property ; 

•A ■ 

Second. Because it imposes a duty upon the citizen with 
regard to the property which he does not own and control; 

Third. Because it seeks to relieve the Government and the 
District of Columbia from their obligation to keep the streets 
and sidewalks. Government property, in a safe condition for 
public use; 

Fourth. Because it creates a method of fine and taxation 
illegal, oppressive, and unreasonable; 

Fifth. Because its provisions are unreasonable, inconsist¬ 
ent, and contradictory and impossible of enforcement; and. 

Sixth. Because it is an attempted exercise of police power 
beyond constitutional and legal limitations; 
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The court refused to rule as requested by counsel for the 
defendant, or to hold said act of ingress unconstitutional 
and void; to which rulings counsel for the defendant duly 
excepted, and moved the court, upon all of the evidence and 
pleadings, to discharge the defendant; but the court refused 
so to do, and held the defendant guilty as charged in the 
information, and imposed upon said defendant a fine of five 
dollars and costs, and in default to be imprisoned in the 
workhouse of the District of Columbia for five days. 

To all of the rulings of the court and to the judgment and 
sentence counsel for the defendant severally excepted, and 
the case now comes to this court by writ of error to be heard 
on the exceptions to the rulings, judgment, and sentence of 
the court below. 


ARGUMENT. 

I. 

In the case of Holtzman vs. The United States, 14 D. C. 
Appeals, 454, the constitutionality'of a very similar act of 
Congress, the act of March 2,1897, entitled “An act for the 
removal of snow and ice from the sidewalks, cross-walks, 
and gutters in the District of Columbia, and for other pur¬ 
poses ” (29 Statutes, 608), was discussed, and many of the 
grounds of objection and authorities relied on in the case at 
bar were referred to. 

In that case the court held that agents (and the agent was 
the defendant) were not amenable to the penalties of the 
act, and that it was unnecessary for the court to express any 
opinion on the question of the constitutionality of the act as to 
those to whom the provisions of the act might be held properly 
to apply (meaning the owners). The court said: 

“ We prefer to wait until a case arises in which the deter¬ 
mination of that question becomes necessary, especially in 
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view of the fact that the emergency to which the statute re¬ 
lates is not likely to arise again for many months, and it 
may he deemed expedient by those having such matters in 
charge to apply to Congress for additional legislation to re- 
. move the inequalities and to correct the infirmities of the 
existing statute.” 


It would seem that those having such matters in charge 
did apply to Congress, and as a result the law of February 
10, 1904, was enacted, and this last-named act, it is sub¬ 
mitted, is even more oppressive, inconsistent, and unconsti¬ 
tutional than the act under consideration, in the Holtzman 
case, and of which this court said: 

*' It is not often that in so short a statute as this we liave 
cited there are found so many crudities and inconsistencies ; 
and we cannot but suppose that Congress had been led into 
its enactment without due consideration, in reliance upon its 
promoters and upon the good purpose which it was evidently 
intended to subserve.” 

By the first paragraph of the act of February 10,1904, it 
is made the duty of every tenant or occupant of any lot or 
lots within the fire limits of the District of Columbia, im¬ 
proved by a house or building adjacent to any improved 
sidewalk, within the first four hours of daylight after the 
ceasing of any fall of snow, to cause said snow to be removed 
from the paved sidewalk adjacent to such lot or lots, to the 
extent in length to which said lot or lots .abut thereon, and 
to the extent in breadth of not less than six feet; and if 
such improved sidewalk be not of such width, then to the 
extent of the width thereof; and in the event any snow that 
may have fallen shall, before its removal, become so hard¬ 
ened by freezing or otherwise that it cannot be removed 
without great difficulty, or if at any time ice shall have 
formed on any such improved sidewalk by the freezing of rain, 
hail, melted snow, or in any other manner, it shall be the 
duty of such tenant or occupant, within the first four hours 


\ 





5 


of daylight thereafter, to sprinkle, or cause such snow or ice,' 
to the extent aforesaid, to be sprinkled with sand, sawdust, 
or other such substance. For any violation of the provisions 
of this section such tenant or occupant shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished 
by a fine of five dollars and costs, or by imprisonment in the 
workhouse of the District of Columbia not exceeding five 
days, and by an additional fine of five dollars and costs or 
by additional imprisonment in the workhouse of the District 
of Columbia not exceeding five days for each additional 
twenty-four hours after the expiration of the time lim¬ 
ited, provided that such tenant or occupant shall suffer or 
permit such snow or ice to remain without being sprinkled 
or removed as herein provided. 

The provisions of this section seem to be based upon the 
power of police regulation, and they refer to lots improved 
by houses or buildings. 

Section 8 has relation to unimproved lots abutting upon 
paved sidewalks, and it is made the duty of the owner 
or owners of such, within the first four hours of daylight, 
after the ceasing of any fall of snow, as set forth in section 1, 
to cause the same to be removed from the sidewalk in 
front of such lot or lots, in the same manner and subject to 
the same penalty as is provided in section 1, and the same 
duty, when the snow becomes hardened by freezing, &c., as 
is imposed upon the owners or occupants of improved prop¬ 
erty is imposed upon the owners of unimproved lots, and 
the same penalty is provided in the event of a failure to 
perform this duty. 

By section 4 it is provided that if the owner or owners 
of unimproved lots fail in the performance of the duties im¬ 
posed in section 8, that it shall be the duty of the Com¬ 
missioners of the District of Columbia, as soon as practi¬ 
cable after the expiration of the time provided for the 
removal by the owners, to cause the snow and ice in front of 
such lots to be removed, or to cause the same to be sprinkled, 
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in the event of freezing, and upon each and every such re¬ 
moval or sprinkling by the Commissioners they shall assess 
the sum of one dollar against each lot, and where any such 
lot has a frontage in excess of twenty-five feet, an additional 
sum of one dollar for each additional frontage of twentj'- 
five feet or fractional part thereof, which assessment shall 
be a lien on such lot when entered of record on the tax 
records of the District of Columbia, and shall be continued 
as such until paid, and shall be added to the general tax 
annually levied on such lot, and shall be collected in the 
same manner and as a part of such general tax. Such ac¬ 
tion, however, by the Commissioners and such assessment 
shall not relieve the owner or occupant from the penalty 
hereinbefore provided for failure to remove or sprinkle such 
snow or ice. 

The provisions of sections 3 and 4 seem to have re¬ 
lation to the exercise of the police power and also the right 
to levy a special assessment 


II. 

The ownership of the streets, sidewalks, and parking by 
the Government of the United States and Us right of con¬ 
trol was decided in the case of Van Ness vs. Washington, 
4 Peters, 232, and has been reasserted by the Supreme Court 
in later decisions, among which maj' be mentioned— 

Mattingly vs. District of Columbia, 97 U. S., 687. 

Gibbons vs. District of Columbia, 116 U. S., 404. 

Metropolitan Railway Company vs. District of Co¬ 
lumbia, 132 U. S., 1. 

Shoemaker vs. District .of Columbia, 147 U. S., 282. 

The delegation by Congress of its powers of police and 
municipal regulation to the corporation of Washington, 
and the power of Congress to delegate such powers, is af- 
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firmed in the cases above quoted, and that the right of 
control over the streets and sidewalks carries with it the 
obligation to keep those streets and sidewalks free from ob¬ 
struction is decided in— 

Barnes va. District of Columbia, 91 U. S., 5d0. 

The cost and expenses of maintaining the municipal gov¬ 
ernment of the District of Columbia are charged, one-half 
to the District and one-half to the General Government, the 
District’s half to be raised by general taxation, as by law 
provided. Out of the revenues so raised, in part by taxation 
and by appropriation by Congress, the Commissioners have 
the right to and are charged with the duty of constructing, 
making, repairing, and keeping in good condition the streets, 
avenues, and highways. In the exercise of this right appro¬ 
priations are made for paving and repairing the streets and 
for street sweeping and lighting. The sidewalks are a part 
of the streets and avenues, and the Government’s duty, 
whether that duty is to be performed by the Government 
directly or by the District through delegation from the Gov¬ 
ernment, extends over the sidewalks as well as over the 
streets, and these streets and sidewalks are held by the Gov¬ 
ernment, subject only to the easement of the general public 
to use them for the purposes of streets and sidewalks. 

The owner of property abutting upon sidewalks or streets 
has no more control over the same or no greater rights in 
regard thereto than the citizen who has no property what¬ 
ever in the District, or, for that matter, who is not even a 
resident of the District. The object of the act of Congress 
above referred to is to tax adjacent property for removing 
obstructions placed upon the sidewalk by no act, fault, 
or participation of his, and to remove this obstruction for 
the public good. It will be observed that the property of 
such an owner has already been taxed for its share of munic¬ 
ipal improvement and direction, and by this act now under 
consideration he is again taxed for the public benefit, and 
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for sometliing ■which does not confer any special or peculiar 
benefit upon his property. Can this be done under the 
Constitution of the United States ? 

The ownership of the sidewalk being in the Government, 
either absolutely, or, as is the case with regard to some of the 
outlying streets, in the Government as long as those streets 
are used as such, takes out of this ease any question of lia¬ 
bility on the part of the owner growing out of the right of 
propert 3 \ The sidewalk in front of a man’s house is no more 
the property of that man than it is the property of every other 
citizen of the United States, and he has no control over said 
sidewalk greater in the slightest degree than that of anj^ other 
citizen, nor has he any special use in or benefit from the side¬ 
walk greater than any other citizens have, nor is he benefited 
by the removal of obstructions caused by snow and ice any 
more than other citizens. As a matter of fact, the sidewalk in 
front of a man’s house is less used by him for travel than by the 
ordinary wayfarer. The provisions of the act compel a man 
to perform a labor, not upon or for the benefit of his own 
property, but upon and for the benefit of property which 
does not belong to him, and compels a man not only to per¬ 
form such labor and thereby deprive him of that labor, 
which is property, without due process of law, but takes 
from him, in the sand and sawdust required to be sprinkled 
in certain contingencies on this street, these kinds of property 
without process of law aud without compensation. In cities 
sand and sawdust cannot be obtained without price, and 
yet the occupant of a house, or the owner of a lot, must, not 
for his own benefit, but for the benefit of other people, pur¬ 
chase these materials and place them in front of property 
that he may never pass over. It cannot be said that be¬ 
cause onl}’’ a little labor was required or because the articles 
mentioned were of little cost, that, therefore, the appropria¬ 
tion without due process of law, and for public use, without 
just compensation, is right or constitutional. The principle 
involved is just the same as if all of the things enumerated 
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were of great value. If a man can be compelled to expend 
his labor, or to apply his property, upon a sidewalk for the 
benefit of others, by the same rule he could be compelled to 
expend his labor and apply his property upon a street, and 
if it is right to require of a man a little labor and a little 
property, it is right, of course, to require labor and prop¬ 
erty in larger measure or degree. 

III. 

It will be observed that the first section of the act provides 
that every tenant or occupant of any lot or lots of ground 
improved by a house or building shall clean off the snow, 
&c., to the extent in length to which said improved lot or 
lots abut upon the sidewalk, and if this is not done that he 
may be fined five dollars upon conviction, or imprisonment 
in the workhouse for five days, and by an additional fine of 
five dollars and by five days’ additional imprisonment for 
each additional twenty-four hours after the expiration of the 
time limited. 

Whether the improved property abuts upon the sidewalk 
twenty-five feet, or one hundred feet, or five hundred feet, 
the penalty is the same. 

By section 3 the owner of unimproved property is sub¬ 
jected in the case of a failure to remove snow, &e., to the 
same penalty, and is subjected also to the payment of the 
additional sum of one dollar for every twenty-five feet fron¬ 
tage, or fractional part thereof, for the cost of removal by 
the Commissioners, which they may do at any time after the 
expiration of the four hours, and the same shall be assessed 
as a tax against the property. 

Under the operation of this law the owner of thirty feet of 
unimproved property would have to pay more than the 
owner of improved property occupying one hundred or more 
feet. The inequality of such provisions is obvious, and if it 
were desired to attack this law on grounds of inconsistency, 
2 
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inequality, and impossibility of enforcement, instead of on 
the ground of unconstitutiouality, a great deal might be said 
to show that the present law is as bad as the law of March 
2, 1897, of which this court said : “ It is not often that in 
so short a statute as this we have cited there are found so 
many crudities and inconsistencies.” 

V 

IV. 

The act in question must be considered either as a police 
regulation or as a special assessment. In fact, it partakes of 
the nature of both. Considered as a police regulation, it is, 
we submit, unconstitutional; for while the Government 
may, in the exercies of its police power, extend very largely 
the lines of legislation, there are limits bej’-ond which such 
legislation cannot rightfully go, and those limits would 
seem to be defined by the Constitution itself. 

In Mugler vs. Kansas, 123 U. S., 623, the police powers of 
the State are very fully considered, and the court in its 
opinion, page 661, says : 

“ It does not at all follow that every statute enacted osten¬ 
sibly for the promotion of these ends, is to be accepted as a 
legitimate exertion of the police powers of the State. There 
are, of necessity, limits beyond which legislation cannot 
rightfully go. While every possible presumption is to be 
indulged in favor of the validity of a statute, (Sinking Fund 
Cases, 99 U. S., 700, 718,) the courts must obey the Constitu¬ 
tion rather than the law-making department of govern¬ 
ment, and must, upon their own responsibility, determine 
whether, in any particular case, these limits have been 
passed. ‘To what purpose,’ it was said in Marbury vs. 
Madison, 1 Cranch, 137, 176, ‘ are powers limited, and to 
what purpose is that limitation committed to writing, 
if these limits may, at any time, be passed by those intended 
to be restrained ? The distinction between a government 
with limited and unlimited powers is abolished, if those 
limits do not confine the persons on whom they are imposed, 
and if acts prohibited and acts allowed are of equal obliga¬ 
tion.’ The courts are not bound by mere forms, nor are they 
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to be misled by mere pretences. They are at liberty—in¬ 
deed, are under a solemn duty—to look at the substance of 
things, whenever they enter upon the inquiry whether the 
legislature has transcended the limits of its authority. If, 
therefore, a statute purporting to have been enacted to pro¬ 
tect the public health, the public morals, or the public safety, 
has no real or substantial relation to those objects, or is a 
palpable invasion of rights secured by the fundamental law, 
it is the duty of the courts to so adjudge, and thereby give 
effect to the Constitution.” 


In Beer Company vs. Mass., 97 IJ. S., 25, the Supreme Court 
has held that private property cannot be taken for public 
good without due compensation, under the guise of the ex¬ 
ercise of police power. 

It is diflScult to perceive any ground for this court to de¬ 
clare that failure of a lot-owner to remove snow and ice from 
the sidewalk in front of his premises would be detrimental 
to the public health, the public morals, or the public safety. 

In State vs. Jackman, 69 N. H., 331, the court says, in dis¬ 
cussing a similar law: 

“ But the ordinance stands no better on the ground that it 
is an exercise of the police power inherent in all municipal 
and State governments, and which, it may be conceded, 
properly extends to ‘ the protection of the public morals, the 
public health and the public safety.’ Nobody doubts that 
wlien an occasion for its exercise exists, the police power 
may be invoked in behalf of these objects, but it is entirely 
plain that the ordinance has no real or substantial relation 
to any of them. It is not an exercise of restraining or pro¬ 
tective power like the dog law, or like the statute empower¬ 
ing towns to require buildings to be provided with such 
ladders and buckets as may be necessary for use in case of 
fire, and other enactments of like character, but it is simply 
an unequal division, for economy and convenience only, of 
public expense and public burdens, among a class of tax¬ 
payers who have not only once contributed and borne their 
full share agreeably to their constitutional duty, but who are 
again required to make contribution, not proportionately 
and according to the valuation of their property or the ben- 
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efits they receive, but disproportionately and solely accord¬ 
ing to the length of the street lines of their respective lots. 
This is extortion and inequality, pure and simple—and it is 
nothing else.” 

A more clear case of inequality could not be found than 
that presented here. A man whose lot is worth twenty-five 
cents a foot is to bear the same burden as the man whose lot 
is worth twenty dollars a foot, and a few property-owners 
are fined and assessed for the benefit of the public generally. 

If the act is considered as a tax or special assessment, and 
certainly so far as unimproved property is concerned it is an 
assessment, its unconstitutiouality is eveir more apparent. 
To sustain a special assessment a special benefit must accrue 
to the land as real estate, and not merely to the owner as an 
individual. 

In Allman vs. The District of Columbia, 3 Court of Ap¬ 
peals, p. 8, this court has held that— 

“ When there is no special benefit to adjacent property by 
the making of special improvements there can be no valid 
assessment levied against the property for such improve¬ 
ments. Such an assessment would not be a tax, but a tak¬ 
ing of private property for public use without compensation. 
In the levying of special improvement taxes against adjoin¬ 
ing property it is indispensable to the validity of such 
assessments that reasonable notice at some serviceable stage 
of the proceedings shall be given to the owners of such 
property.” 

Similar decisions have been made by the courts of nearly 
every State in the Union, and a collection of those cases may 
be found in the American and English Encyclopaedia of 
Law under the chapter relating to “ Local or special assess¬ 
ments,” page 498. 

In the case at bar it cannot, it seems to us, be seriously 
contended for a moment that the removal of the snow from 
the sidewalk is a special benefit to the property abutting 
upon said sidewalk. It is not even ^ special benefit to the 
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owner or occupant of that property, and, as we have seen, 
the benefit must be something more than a personal one, and 
most certainly fasten upon the property itself. 

In Dillon on Municipal Corporations, section 761, it is 
said: ’ 

“ Special benefits to the property assessed, that is, benefits 
received! by it in addition to those received by the commu¬ 
nity at large, is the true and only just foundation upon 
which local assessments can rest.” 

He further says: 

“ Whether it is competent for the legislature to declare 
that no part of the expense of a local improvement of a 
public nature shall be borne by a general tax, and that the 
whole of it shall be assessed upon the abutting property and 
other property in the vicinity of the improvement, thus for 
itself conclusively determining not only that such property 
is specially benefited, but that it is thus benefited to the 
extent of the cost of the improvement, and then to provide 
for the apportionment of the amount by an estimate to be 
made by designated boards of oflScers, or by frontage or 
superficial area, is a question upon which the courts are not 
agreed. Almost all of the earlier cases asserted that the 
legislative discretion in the apportionment of public burdens 
extended this far, and such legislation is still upheld in most 
of the States. But since the period when express provisions 
have been made in many of the State constitutions requir¬ 
ing uniformity and equality of taxation, several courts of 
great respectability, either by force of this requirement or in 
the spirit of it, and perceiving that special benefits actually re¬ 
ceived by each parcel of contributing property, was the only 
principle upon which such assessments can justly rest, and that 
any other rule is unequal, oppressive and arbitrary, have 
denied the unlimited scope of legislative discretion and 
power, and asserted what must upon principle be regarded as 
the just and reasonable doctnne, that the cost of a local im¬ 
provement can be assessed upon particular property only to 
the extent that it is specially and peculiarly benefited; and since 
the excess beyond that is a benefit to the municipality at large, it 
must be borne by the genial treasury." 
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And Cooley, in his work on Taxation, second edition, page 
20, says: 

“ That while a general levy of taxes rests upon the ground 
that the citizen ma\’' be required to make contribution in 
that mode in return for the general benefits of government, 
special assessments are a peculiar species of taxation, and 
are made upon.the assumption that a portion of the com¬ 
munity is to be specially and peculiarly benefited, in the 
enhancement of the value of property peculiarly situated as 
regards a contemplated expenditure of public funds; and, 
in addition to the general levy, they demand that special 
contributions, in considei*ation of the special benefits, shall 
be made by the persons receiving it.” 

And further on the same author says: 

“ There can be no justification for any proceeding which 
charges the land with an assessment greater than the ben¬ 
efits ; it is a plain case of appropriating private property for 
public use without compensation.” 

In Macon vs. Patti, 57 Miss., 378-386, the supreme court 
of Mississippi said: 

“ That a special assessment is unlike an ordinary tax, in 
that the proceeds of the assessment must be expended in an 
improvement from which a benefit clearly exceptive chnd plainly 
perceived must inure to the property upon which it is imposed.” 

In McCormack vs. Patchiu, 53 Missouri, 36, the supreme 
court of Missouri said: 

“ The whole theory of local taxation or assessments is that 
the improvements for which they are levied afford a re¬ 
muneration in the way of benefits. A law which would at¬ 
tempt to make one person, or a given number of persons, 
under the guise of local assessments, pay a general revenue 
for the public at large, would not be an exercise of the 
taxing power, but an act of confiscation.” 
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In Thomas vs. Gain, 35 Mich., 155, Chief Justice Cooley, 
speaking for the supreme court of Michigan, said: 

“ It is generally agreed that an assessment levied without 
regard to actual or probable benefits is unlawful, as con¬ 
stituting an attempt to appropriate private property to 
public uses.” 

The Supreme Court of the United States, in the case of 
The Village of Norwood vs. Baker, delivered on the 12th of 
December, 1898, discussed the power of the legislature to 
levy special assessments, and reviews at length the decisions, 
State and Federal, upon this question, and in the course of 
the opinion Mr. Justice Harlan says; 

“ But the power' of the legislature in these matters is not 
unlimited. There is a point beyond which the legislative 
department, even when exerting the power of taxation, may 
not go consistently with the citizen’s right of property. As 
already indicated, the principle underlying special assess¬ 
ments to meet the cost of public improvements is that the 
property upon which they are imposed is peculiarly bene¬ 
fited, and therefore the owners do not, in fact, pay anything 
in excess of what they receive by reason of such improve¬ 
ment. But the guarantees for the protection of private 
property would be seriously impaired if it were established 
as a rule of constitutional law that the imposition by the 
legislature upon particular private property of the entire 
cost of a public improvement, irrespective of any peculiar 
benefits accruing to the owner from such improvement, 
could not be questioned by him in the courts of the countr 3 \” 


There is no pretense that the abutting property is in an}^- 
wise benefited by the provisions of this act, and there could 
be none. The sidewalk is for the use of the public, and, as 
heretofore stated, the ordinary passersby have more use of ' 
the sidewalk than the abutting property-owner, and cer¬ 
tainly those living elsewhere, having occasion to use the 
sidewalk going to and fro, are much more benefited than 
the owner of the abutting property. 
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The act is stamped with inequality and unfairness, and if 
it is within the power of a municipality to tax the abutting 
property-owner to clean off the snow from the sidewalk in 
front of his premises, it is equally within the power of the 
municipality to compel that same owner to clean , ofif the 
street in front of his premises, and if it is lawful to compel 
the removal of snow, it is lawful to compel the removal of 
any other thing or obstruction. 

General taxes are levied upon all the citizens and their 
property for the purpose, among others, of enabling the 
municipality to perform its duty of keeping these streets free 
from obstructions and in proper condition for the public. 
If, under the guise of special assessment or police regulation, 
the additional assessment contemplated by this act or the 
fines imposed by this act can be levied we have a double 
taxation of the most obnoxious sort, because there is in it no 
element of equality. 

Reference has been made to the case of State vs. Jackman, 
in 69 N. H., 318. This case is relied on by us not only be¬ 
cause in passing upon a similar law it decides all of the 
questions involved in that case, and which are also involved 
in the case at bar, in favor of the contentions here made by 
the plaintiff in error, but because it reviews all of the decis¬ 
ions sustaining such legislation, and shows, by a careful 
consideration and conclusive reasoning, that such contrary 
decisions are repugnant to constitutional right and legal 
principles, and to every sense of justice and equality. 

Judge Blodgett, in the course of his opinion, says: 

“ Under our statutes, the duty of keeping highways in re¬ 
pair and free from obstruction by snow or other things that 
impede travel or render it dangerous, is imposed upon the 
' municipalities in which they are situate; and this duty ex¬ 
tends to sidewalks as well. For these purposes municipalities 
are empowered to ‘ raise such sum as they judge necessary 
for eacn year,’ to be assessed upon all the polls and ‘ estate 
subject to taxation therein, and may order the same paid in 
money,—^in which case ‘ the tax shall be committed to the 
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collector of taxes and be collected as other taxes/ or if not 
so ordered, it ‘ may be paid in labor.’ 

“ Burdened with this duty and invested with this power 
in respect of highways, we are of opinion that the city of 
Concord could not by its ordinance impose upon the defend¬ 
ant the labor or expense of removing the snow from the 
sidewalk adjoining his premises, and which constituted a 
part of the highway itself. Having contributed his propor¬ 
tional share of the public expense of keeping the highway 
in a suitable condition for the public travel, we are not 
aware of any constitutional principle upon which more can 
be lawfully exacted of him. 

“ Nor should there be. A property-owner has no other 
or greater right in or to, or control over, that part of the 
public street in front of his property than any other part of 
the highways of the town. All the streets of a municipality 
are equally free to the general public, who at all times are 
entitled to the free and unobstructed use of every foot of 
them (2 Dill. Mun. Cor. (4th ed.), ss. 659,683). It is true 
that the fee of the street may be, and generally is, in the ad¬ 
joining lot-owner, but this can be of no consequence, be¬ 
cause the easement over it is in the public. This being so, 
it is plain that the lot-owner has no other interest in the 
street (is such than any other citizen of the municipality. 

" The same is true of the sidewalk. It is a part of the 
street set apart for the exclusive use of persons traveling on 
foot, and is as much under the control of the municipal gov¬ 
ernment as the street itself. The owner of the adjacent lot 
is under no more obligation to keep the sidewalk free from 
obstructions than he is the street in front of his premises. 
He may not himself obstruct either so as to impede travel 
on foot or in carriages. It will be conceded the citizen is not 
bound to keep the street in front of his premises free from 
snow or anything else that might impede travel; then, 
upon what principle can he be fined for not removing 
snow or other obstruction from the sidewalk in which he has 
no interest other than what he has in common with all 
other persons resident in the city ? It is certainly not upon 
the principle under which assessments are made against the 
owner for building sidewalks in front of his property. The 
cases are not analogous. Such assessments are maintained 
on the ground the sidewalk enhances the value of the 
property, and to the extent of the special benefits conferred 

3 
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they are held to be valid (Gridley vs. Bloomington, 88 Ill., 
554, 556, 557—30 Am. Rep.. 566, 567; Chicago vs. O’Brien, 
111 III, 532—53 Am. Rep., 640). 

“And, certainly, he cannot be so fined upon any principle 
of taxation which obtains in this jurisdiction, for ‘ the uncon¬ 
stitutionality of unequal taxation is too plainly declared by 
our Constitution, and too well settled by repeated decisions 
made during the last fifty-three years, to be debatable ’ (Rail¬ 
road vs. State, 60 N. H., 87,94); and ‘ under the Constitution 
* * * there is no warrant for the imposition of .any other 

tax than one assessed upon a proportional and equal val¬ 
uation of all the different kinds of property on which it is to 
be levied ’ (State vs. Express Co., 60 N. H., 219, 246). And no 
more can he be upon any principle of division of the public 
expense, for ‘ the unconstitutionality of an unequal division 
of public expense among New Hampshii’e tax-payers has 
been settled too long and by too many decisions to be a sub¬ 
ject of debate or doubt’ (ib., 246, per Doe, C. J.). 

“ True, the ordinance is not strictly a law levying a tax, 
the direct or principal object of which is the raising of reve¬ 
nue (Goddard, petitioner, 16 Pick., 504); but it is such a law 
practically, both in substance and in effect, and should fairly 
be so regarded. The amount of expense from which the city 
is relieved by the operation of the ordinance is e<^uivalent to 
so much revenue derived from taxation ; the additional bur¬ 
den to which the lot-owners are subjected is none the less a 
tax because it is exacted in labor and not in money (P. S., 
c. 73, s. 8, before cited; Cool. Tax. 12); and the fine imposed 
for its non-performance is as useful to the city as a tax of 
equal amount. ‘ Courts are not. bound by mere forms, nor 
are they to be misled by mere pretenses. They are at lib¬ 
erty—indeed, are under a solemn duty—to look at the sub¬ 
stance of things, whenever they enter upon the inquiry 
whether the legislature has transcended the limits of its au¬ 
thority (Mugler vs. Kansas, 123 U. S., 623, 661). In what¬ 
ever language a statute may be framed, its purpose must be 
determined b}”^ its natural and reasonable effect, and such 
purpose must be taken into consideration in passing on its 
validity (Collins vs. New Hampshire, 171 U. S., 30, and au¬ 
thorities cited). ‘ Its constitutionality must depend upon its 
real character, upon the end designed and to be accom¬ 
plished, and not upon its title or professions’ (Pierce vs. 
State, 13 N. H., 536, 580). 
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“ But it makes no difiference, so far as the decision of this 
case is concerned, whether the ordinance is or is not regarded 
as a law levying a tax. It undeniably imposes a duty and 
operates as a law creating a burden which does not bear 
upon all citizens alike, and which makes an unequal division 
of public expense among taxpayers, in direct violation of the 
principle of equality which pervades the entire Constitution, 
and to which all other purposes are incidental and subordi¬ 
nate (State vs. Pennoyer, 65 N. H., 113,114). And not only 
is the ordinance a palpable violation of the equality of priv¬ 
ilege and of burden guaranteed by the Constitution, but it 
is the taking of private property for public use without just 
compensation, and a denial to the persons upon whom it 
operates of the equal protection of the law, within the mean¬ 
ing of the fourteenth amendment of the Federal Constitu¬ 
tion, providing that no State shall deprive any person of 
property without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws. (See 
Smyth vs. Ames, 169 U. S., 466.) The amendment, how¬ 
ever, ‘ adds nothing to the rights and liberties of the citizens 
of this State. It merely confirms to them by Federal sanc¬ 
tion the rights secured by the action of their ancestors a 
century ago. * * * An enactment obnoxious to this 
provision of the National Constitution is in New Hampshire 
no more effective than it would be in its absence ’ (State vs. 
Pennoyer, supra, 115). 

“ It would seem unnecessary to go farther. But the ordi¬ 
nance stands no better on the ground that it is an exercise 
of the police power inherent in all municipal and State gov¬ 
ernments, and which, it may be conceded, properly extends 
to‘the protection of the public morals, the public health, 
and the public safety ’ (Beer Co. vs. Massachusetts, 97 U. S.,. 
25, 33; Mugler vs. Kansas, supra). Nobody doubts that when 
an occasion for its exercise exists, the police power may be 
invoked in behalf of these objects; but it is entirely plain 
that the ordinance has no real or substantial relation to any 
of thena. It is not an exercise of restraining or protective 
power like the dog law, so-called, or the statute empowering 
towns to require buildings to be provided with such ladders 
and buckets as may be necessary for use in case of fire, under 
a penalty of six dollars for every three months’ neglect, and 
other enactments of like character, cited by the State. It is 
simply an unequal division, for economy and convenience 
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only, of public expense and public burdens, among a class 
of taxpayers who nave not only contributed once and borne' 
their full share agreeably to their constitutional duty, but 
who are again required to make contribution, not propor¬ 
tionately and according to the valuation of their property or 
the benefits they receive, but disproportionately and solely 
according to the length of the street lines of their respective 
lots. This is extortion and inequality, pure and simple— 
and it is nothing else. (See Curry vs, Spencer, 61 N. H., 624, 
631, 632.) ‘An act which operates on the rights or property 
of only a few individuals, without their consent, is a viola¬ 
tion of the equality of privileges guaranteed to every sub¬ 
ject’ (Merrill vs. Sherburne, 1 N. H., 199,212). 

“ But suppose the legislature, in empowering the city of 
Concord to adopt the ordinance, intended and understood it 
to be an act of the protective power’, and that it may prop¬ 
erly be so regarded, it is, nevertheless, such a manifest viola¬ 
tion of rights secured to every citizen of the State by the 
fundamental law that it cannot be upheld. These rights are 
‘ paramount to all governmental authority; and this consti¬ 
tutional principle has never been abandoned ’ (Wooster rs. 
Plymouth, 62 N. H., 193, 200, and authorities cited). They 
are private rights of the subject, and not public rights of the 
State, and no legislature can invalidate or abridge them. A 
purely public burden cannot be laid upon a few individuals, 
as here attempted, by an ordinance or by any other enact¬ 
ment ; nor can public expense be apportioned among them 
arbitrarily, disproportionably, and without regard to the 
value of their property; nor can they be subjected to double 
taxation, in whatever form it may be disguised, or be held 
responsible for the action of the elements which they could 
not control, and to the production of which they did not 
even theoretically contribute. 

“It is true, nevertheless, that in several of the States all 
these things are held to be right and proper as a legitimate 
exertion of the police power (Goddard, petitioner, 16 Pick., 
504; Carthage vs. Pi’ederick, 122 N. Y., 268), or the power to 
remove nuisances (Mayor vs. Maberry, 6 Humph., 368). 
But even the police power, comprehensive as it admittedly 
is, has its limitations, and in this State, at least, it is subor¬ 
dinate to the equality of privilege and of burden secured by 
the bill of rights and guaranteed by the Constitution in 
clearly expressed provisions which mean just what they de- 
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dare; arid in’the proposition that, in theexerdse'of a power 
to remove’nuisances, a private individual may be compelled 
to remove an obstruction to travel which he did not create, 
from premises over which he has no control and which it is 
the statutory duty of the municipality to keep free from ob¬ 
struction, we fail to discover any merit except that of nov¬ 
elty.” 

It will be seen by the court that in the foregoing opinion 
not only are the several points of objection to this act here¬ 
tofore raised by us fully considered, but the cases relied upon 
by the Government and the arguments and conclusions ad¬ 
vanced in those cases are fully analyzed and shown to be 
based entirely upon the ground of convenience. 

This act is, it is submitted, a plain violation of the four¬ 
teenth amendment to the Constitution and a denial of the 

I 

equal protection of the laws guaranteed by that amendment. 
It singles out a class of persons as the subject of unequal and 
discriminating assessment and fine, and is contrary to the 
uniform decision of the Supreme Court of the United States 
from the Slaughter House cases down to the present time. 

VI. 

It has been attempted to liken the provisions of this act 
to the State laws imposing compulsory labor upon residents 
of the State for the purpose of keeping roads in repair, with 
the privilege of providing a substitute or payment of a stip¬ 
ulated sum in lieu of such personal service, which laws have 
been in many of the States held to be constitutional. 

There is really no room for this contention, because the 
laws referred to are entirely different in their provisions 
from the act now under consideration. The road laws are 
not directed to or against particular persons or class of per¬ 
sons ; they do not affect only the abutting property-owners, 
but all citizens capable of performing labor; they are equal 
in their provisions, affecting all alike, and it would seem 
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that these laws, when their constitutionality has been at* 
tacked, have been upheld rather on the ground of their 
great antiquity and convenience than upon their merit. 

Referring to such laws, Judge Cooley says: 

“ Though the public burden assumes the form of labor, it 
is still taxation, and must therefore be levied on some prin¬ 
ciple of uniformity. But it is a peculiar species of taxation, 
and the general terms ‘ tax ’ or ‘ taxation,’ as employed in 
the State constitution, would not generally be understood to 
include it.” 

Cooley on Constitutional Limitations, 629. 

Coole}' on Taxation, 14. o 

The nature of such statutes and the grounds upon which 
they are upheld are set forth in the case of Short va. State 
of Marylapdy 80 Maryland Reports, 392, and this case is in¬ 
structive as showing the wide difference between such laws 
and the provisiohs'of’.tUe^ct now under consideration. 

It is respectfully submitted that the judgment below 
should be reversed. 

George E. Hamilton, 
Michael J. Colbert, 
Attorneys for Plaintiff in Error. 




